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Constitutional Law Outline [Chronological]
INTRODUCTION TO THE COURSE

I.
Introduction to the Course and to the Constitution


A.
Preface, Casebook xxxi-xxxvi



B.
The Constitution (CB 1-15)



C.
Background to the Constitution (CB 19-26)

PART ONE:   THE HISTORY OF THE CONSTITUTION IN AMERICAN LAW AND POLITICS


II.
The History of the Constitution in American Law and Politics:   (Mostly) The Marshall Court (1801-1835)


and the Early Republic


A.
Early constitutional politics outside the courts




1.
The (lost) ideal of non-party government (CB middle 99-top 100 (end of carryover paragraph))



2.
The battle in the (Federal) political branches over the First Bank of the United States (1790-1791)
(CB 27-top 37)




3.
The emergence of Party (CB middle 99-100 2nd full paragraph 1st sentence)




4.
The Sedition Act of 1798 and the States as interpreters of the Constitution 

(CB bottom 84-top 85, bottom 89-top 94) 

5.
The election of 1800 and the battle for the courts

(CB middle 100 3rd para – 103 end of carryover paragraph)



B.
The Court enters the fray:  judicial review of acts of Congress, and the irony of Marbury



1.
The political setting (CB 103 first full paragraph – end of 103)




2.
The precedents for judicial review (CB mid 124-125)



3.
Stuart v. Laird (1803) (CB 104-bottom 105)




4.
Marbury v. Madison (1803) (CB 108-120) 


C.
Back to the political branches




1.
The Louisiana Purchase (1803):  Jeffersonian strict construction vs. exigency




(CB 64-top 67)



2.
The experience of the War of 1812 and the political battle over the second Bank




(1816-1818) (CB 37, bottom 74-top 79)




3.
The politics of infrastructure:  Madison and spending for the general welfare (1817) (CB 81-mid 84)

4.
A note on territorial expansion (including a back-reference to the Northwest Ordinance, 1787): 

Native American issues, new-State-Making, the spread of slavery, and the Missouri Compromise (1820) (lecture only)



D.
The Marshall Court’s Federalism



1.
Judicial review of state statutes:  Martin v. Hunter’s Lessee (1816) & 

Cohens v. Virginia (CB 128 2nd para – top 130) 




2.
The Court weighs in on the Bank:  McCulloch v. Maryland (1819)






(CB 38-top 51, mid 67-top 72)




3.
The Commerce Power:  Gibbons v. Ogden (1824) (CB bottom 168-180)




4.
The “Marshall Court” and its nationalist values (CB bottom 51-53, mid 136-top 138)



E.
The political branches have the last word:  Jackson’s veto of the Second Bank (CB bottom 74-





top 79)


III.
Themes and Methods:  Pausing for Some Lessons Learned About Constitutional Method and Theory, 

In Light of our Experience with the Early Republic 



A.
Judicial review (CB 126- 128 first full paragraph, mid 130-mid 136)

B.
“Decentralized constitutionalism” (my term for the range of theories discussed here) (CB 121 n.2 – top 124) 


C.
Sources and methods of constitutional interpretation (CB bottom 53-middle 62, bottom 180-186)

IV.
Slavery and Civil War:  The Taney Court Years (1835-1864)


A.
Political background (CB 187-189 end of carryover paragraph) 



B.
Slavery




1.
Slavery and commerce: Groves v. Slaughter (1841) (CB mid 212-mid 215)




2.
Fugitive slaves and the dilemma of slavery in a divided nation:
Prigg v. Pennsylvania (1842) (CB mid 217-top 226)




3.
Dred Scott v. Sandford (1857) (CB 226-253)




4.
Dred Scott outside the Court (CB bottom 253-260)



C.
Secession (1860-61) and the power to preserve (and the prudence of preserving) the Union (CB 261-275) 



D.
Lincoln and Presidential Powers in Wartime




1.
The suspension of habeas corpus (CB 276-279)




2.
Emancipation (CB 279-286)




3.
Military tribunals (CB 287-290)




4.
War, financial exigency, and long-term financial innovation revisited:





paper money (this time) (CB 291-299)


V.
The Constitution from the Civil War to the Aftermath of World War I


(from the Chase (1864) through the Taft (1921-1930) Courts)
A.
Amending the Antebellum Constitution (CB 301-318)



B.
Reconstruction and “Redemption”



1.
Repudiating the notion of the Federal government as (general) rights-protector




a.   Economic rights:  The Slaughterhouse Cases (1873) (CB 319-336)




b.   Gender:  Bradwell v. Illinois (1873) and Minor v. Happersett (1875)






(CB 337-345)




2.
The waxing and waning of racial reconstruction




a.
The political fate of Reconstruction:  the Compromise of 1877 (Lecture only)

b.
The Supreme Court’s protective high-water mark:  Strauder v. West Virginia (1880)






(CB 351-356)





c.
The emergence of state action as limitation on Federal power:  The Civil Rights Cases (1883)





(CB 373-385)




d.
Separate-but-equal and the Supreme Court embrace of Jim Crow:

Plessy v. Ferguson (1896) (CB 357-372)




e.
The loss of  black political power in the South (note on Giles, 1903)





(CB 372-373)




f.
Black labor and the limited relevance of Constitutional protection (CB mid 431- top 435)



C.
The Constitution and the Limits of the “American” Nation – Issues Outside the Black-White Binary 



1.
Immigration:  
Chinese Exclusion (1882-1893) (CB 398-404) 
(also recall Justice Harlan’s Plessy dissent)



2.
American imperialism and the unassimilable Other:  The Insular Cases (1901) (CB 385-397)




D.
The Supreme Court and Economic Regulation in the Gilded Age




1.
Free labor ideology meets class warfare:  popular constitutional politics (lecture only)




2.
The Fourteenth Amendment as Limit on State Economic Regulation:

Substantive Due Process (CB 412-top 435) (emphasis:  Lochner v. New York (1905))



3.
Congressional Powers
a.
The Commerce Power (Champion v. Ames (1903) & Hammer v. Dagenhart (1918)

(CB 435- top 449) 
b.
Taxing and Spending Powers (and the continuing importance of constitutional debate 


outside the Court) (CB 449-top 453)



E.
World War I and the Constitution, 1914-1918 (lecture only)
F.
Popular and Expert Constitutionalism Outside the Courts:  Progressivism and the Progressive-Era Constitutional Amendments, 1913-1920 (CB 471-484) (including the sorry experience of Prohibition)



G.
The Fourteenth Amendment in the inter-war years




1.
Fundamental rights:  the non-economic side of the Lochner debate





(notes on Meyer (1923), Pierce (1924), and Buck v. Bell (1927)




 (CB 1340; 1341 note 1)




2.
Using the Fourteenth Amendment to incorporate of the Bill of Rights against the states:





a gradual process that began in earnest in the 1920s 
(CB 486-493)



H.
A note on separation of powers and the emerging administrative state (lecture only)


PART TWO:
THE EMERGENCE OF THE MODERN CONSTITUTIONAL ORDER


VI.
From the Great Depression to the Second Reconstruction


(from the Hughes (1930-41) through the Warren (1943-1969) Courts)



A.
The New Deal:  Permanent Constitutional Revolution? (CB 556-558)




1.
Roosevelt wins some early battles:   Nebbia v. New York (substantive due process) (1934) & 





Blaisdell (Minnesota Mortgage Moratorium Case) (Contracts Clause) (1934) (CB 499-top 510)
2.
The first flip:  Roosevelt starts to lose 

a. 
Morehead v. NY ex rel Tipaldo (substantive due process) (1936) (CB bottom 510 - mid 511)

            b.
The Court strikes down the corporatist experiments of the First New Deal (1935-1936) (CB top 549) 

            c.
United States v. Butler (Taxing and Spending) (1936) (CB bottom 453-top 456)




3.
Roosevelt strikes back:  The Court-packing plan and constitutional politics in the New Deal




(CB 511 second full paragraph)



4.
Roosevelt gets his way (but maybe not because of the Court-packing plan….)




a.
the Commerce Power:  NLRB v. Jones & Laughlin Steel Corp (1937),




United States v. Darby (1941), & Wickard v. Filburn (1942) (CB 549-top 556)





b.
substantive due process:






West Coast Hotel Co. v. Parrish (1937), US v. Carolene Products (1938), and later cases 






(including Williamson v. Lee Optical (1955), which is out of our period but most convenient to






read here (CB bottom 511-527)




5.
Taxing and Spending cases in the New Deal Era (CB bottom 564-570)

  


6.
 Race and the Fourteenth Amendment in the New Deal Era (lecture only)



7.
Separation of powers, Executive leadership, and the New Deal admistrative state (lecture only)



B.
World War II  and its aftermath (1941-1945)



1.
The Japanese Internment Cases (Korematsu v. US) (1944) (CB 966-top 981)



2.
Military tribunals (Ex Parte Quirin) (1942) (CB mid 872-top 878)



C.
The Cold War Era (1945-1960) 




1.
The War on Communism:  A note on McCarthyism (1950) and its New Deal Era antecedents




(lecture only)

2.
The Korean War and the emergence of modern presidential powers doctrine:

The Steel Seizure Case (Youngstown Sheet & Tube Co. v. Sawyer) (1952)
(CB mid 819-838 end of note 7; Supp. mid 118-mid 119)



3.
Brown:  The Court, the world stage, the lessons of Koramatsu, and the emergence of modern Fourteenth 




Amendment race jurisprudence  





a.
the attack on segregation in the pre-Brown years (CB 893-898)




b.
Brown v. Board of Education (CB bottom 898-top 902)





c.
the dark side of popular constitutionalism:  Southern resistance and Court retreat (Brown II)






(CB bottom 902-904, 928-mid 931)




d.
Brown and constitutional jurisprudence:  some perspectives (CB bottom 904-927)


D.
Federalism and The Second Reconstruction (1964-1968):  The Civil Rights Movement 




and President Kennedy’s Assasination Break the Congressional Logjam on Race Equality, 




and the Court Blesses Congress’ Initiative and Regains its Own Confidence

1.
Race and the Commerce Power (Heart of Atlanta Motel v. US) (1964) (CB mid 558-mid 563 


(discussion of Daniel v. Paul))


2.
The Reconstruction Powers (Katzenbach v. Morgan (1966) and Jones v. Alfred H. Mayer Co. (1968)



(CB bottom 570-mid 594)



3.
Dismantling segregation:  the political branches step in and the Court rediscovers its voice




a.
schools:  Green v. New Kent County School Board (1968) (CB bottom 931-934)





b.
marriage:  Loving v. Virginia (1967) and the rationales behind modern “strict scrutiny” 





(958-966, 981- top 990)
E.
The Re-Emergence of Substantive Due Process

1.
Privacy and contraception:  Griswold v. Connecticut (1965) 


(CB mid 1342-mid 1353, mid 1355-top 1365)
         VII.
The Burger Court Years (mostly also the Nixon and Reagan Years) (1968-1986):

Growing Tension With the Liberal Consensus of the New Deal/Civil Rights Eras



A.
Equal Protection and the Burger Court:  The emergence of the modern three-tier system of review



1.
Race and strict scrutiny 




a.
The school desegregation struggle (CB 935 - mid 943)





b.
The invention (and limitation) of disparate impact, and the elaboration of the intent requirement 






(Griggs v. Duke Power (1971), Washington v. Davis (1976), Arlington Heights (1977)






(1024-top 1045))




c.
Affirmative action:  Bakke (1978) (mid 1071-1077)




2.
Gender and intermediate scrutiny





a.
antecedents (CB 1179-1182)





b.
legal feminism:  legislative triumphs (Title VII etc.), the failed Equal Rights Amendment,






and feminist constitutional litigation (CB bottom 1182-1187, bottom 1195-1202)





c.
the emergence of intermediate scrutiny (Frontiero v. Richardson) (1973) and later cases






(CB 1188-1195, bottom 1202- top 1219)

d.
identifying (or failing to recognize) gender classifications:  Geduldig v. Aiello (1974), Personnel


Administrator v. Feeney (1979) (CB mid 1262-top 1271, bottom 1276-1278)

e.
sex segregation in education (Mississippi U. for Women v. Hogan (1982) and later cases)



(CB mid 1250-top 1256)



3.
Rationality review with “bite”:  City of Cleburne v. Cleburne Living Center (1985) (CB 1327-top 1337)



B.
Due Process and the Burger Court



1.
Substantive due process:  the abortion dilemma



a.
Roe v. Wade (1973) (CB 1387-1405 end of note 5, 1407-1409)



b.
Post-Roe debates in the Burger Court (CB 1405 note 6 - 1406, 1419-1420 end of note 4)



2.
“Fundamental rights/equal protection” doctrine in the Burger Court

a.
welfare rights (Dandridge v. Williams (1970) and notes) (CB mid 1616-1623)


b.
public education (San Antonio Independent School District v. Rodriguez (1973) & 



Plyler v. Doe (1973) (CB mid 1623-1647)


c.
the abortion funding cases (Maher v. Roe (1977) & Harris v. McRae (1980) (CB 1692-1697)


d.
a conceptual and comparative note on positive constitutional rights (CB 1648-1652) 


C.
Federalism in the Burger Court 




1.
Limiting the Reconstruction Powers:  Oregon v. Mitchell (1970) (mid 594-top 600)


2.
The Tenth Amendment as independent limit on federal power:  National League of Cities v. Usery 



(1976) and its reversal by Garcia v. San Antonio Metropolitan Transit Authority (1985) 



(mid 649-mid 663)

PART III:   “THE PRESENT” (AKA, THE LAST TWENTY-FIVE YEARS):  CONTEMPORARY CONSTITUTIONAL DOCTRINE, AND THE DEEPENING IDEOLOGICAL DIVIDE  (THE REHNQUIST AND ROBERTS COURTS)

VIII.
Contemporary Federalism Cases
A. Federalism and the Extent of Congressional Power (CB 600-top 601)
B. Taxing and spending (South Dakota v. Dole) (1987) (CB 627-top 629)


C.
The Commerce Power 
1. 
Finding limits

a. 
US v. Lopez (1995) (CB 600-top 623)

b. 
US v. Morrison (2000) (CB 623-top 624)

2. What happened to limits?  Raich v. Gonzales (2005) (CB 624-top 627)


D.
The “necessary and proper” clause (US v. Comstock) (2010) (Supp. bottom 100-top 105)


            E.
Considering the constitutionality of the Patient Protection and Affordable Care Act (ACA):




taxing/spending, commerce, and necessary & proper clause issues

Readings on Blackboard:  excerpts from Florida v. United States Dept. of Health and Human Services (ND Fla 2011) and Thomas More University v. Obama (ED Mich. 2010)


            F.
 The Tenth Amendment  
1.    Clear statement rules as thumbs on the scale:  Gregory v. Ashcroft (1991) (CB 665-mid 674)

2     “Commandeering”: NY v. US (1992), Printz v. US (1997) (CB mid 674-705 note 6)

          
G.
The modern Eleventh Amendment debate (CB bottom 705-top 711 (note 8))


              (I will lecture on this topic; my apologies for the lack of clarity in the reading)

                                      (Key pointer: The Court has interpreted the Fourteenth Amendment as trumping the Eleventh Amendment. This means that it does not apply to damages remedies created by statutes enacted pursuant to the Fourteenth Amendment; but it does apply where the statute is enacted pursuant to the Commerce Power.  So keep that thought in mind for our next topic.) 


H.
The Reconstruction Powers 
1. 
Section 5 of the Fourteenth Amendment

a
City of Boerne v. Flores (1997) (CB 629-top 643)

b
US v. Morrison (VAWA) (2000) (mid 643-646)

c
Subsequent Section 5/14A cases (647-top 649)

2. 
Section 2 of the Fifteenth Amendment:  Northwest Austin Utility District v. Holder (2009)





(Supp. 105-top 111)


IX.
Contemporary Fourteenth Amendment Cases

A.
Substantive Due Process


1.
abortion


a

the lead-up to Casey (CB bottom 1420 (note 5)-mid 1424)


b

Planned Parenthood v. Casey (1992):  gutting Roe or protecting its “essential






holding”?  (CB mid 1424-mid 1457)


c

partial birth abortion 
i.             Stenberg v. Carhart, CB 1457-mid 1465

ii.            Gonzales v. Carhart) (2007) (Supp. 235-mid 258)



2.
gay sexuality and the gay rights movement



a

antecedents, from Stonewall (1969) onwards (lecture only)


b

Bowers v. Hardwick (1986) (CB mid 1466-mid 1482)


c

Lawrence v. Texas (2003):  gay rights legalism bears fruit (CB mid 1482-1505)

B.
Equal Protection

1. Strict scrutiny (race)
a. Affirmative action

i. Croson and Adarand (CB 1081-1120)

ii. Grutter v. Bollinger (CB mid 1120-mid 1151)





  b.
school desegregation (Parents Involved in Community Schools v. Seattle






School District (2007) (Supp. 183-227)




2.
Intermediate scrutiny (gender): 





United States v. Virginia (The VMI Case) (1996) (CB 1229-mid 1249 (end of note 3)

3. 
Rationality review “with bite”
a. Gay rights: pushing the “rationality review” envelope

i. Romer v. Evans (1996) (CB 1505-1515)
ii. State constitutional law:  Goodridge v. Department of Public Health (CB 1545-1568)

C. Fundamental rights/equal protection:  Bush v. Gore (2000) (on Blackboard)

